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Synopsis
Background: Insured manufacturer and seller of chemical products brought action in state court against insurers, alleging breach of commercial general liability (CGL) insurance policies for failure to defend it in underlying multidistrict litigation (MDL) over concerns about presence of PFOA (perfluorooctanoic acid) and PFOS (perfluorooctane sulfonic acid), both types of per-and poly-fluoroalkyl substances (PFAS), in aqueous film forming foams (AFFF). Insurers removed action. Insured moved for summary judgment.
 
Holdings: The District Court, Laurel Beeler, United States Magistrate Judge, held that:
 
[1] insurers did not have duty to defend insured across all direct-exposure claims in MDL based on one claim that was covered;
 
[2] pollution exclusion did not apply to underlying actions brought by current or retired firefighters;
 
[3] underlying action, alleging that insured breached duty of care in design, manufacturing, and distribution of its products and that it should have realized risks posed by its conduct, sufficiently alleged bodily injury or property damage caused by occurrence;
 
[4] insured was not entitled to additional discovery before court ruled on insurers' motion for summary judgment;
 
[5] complaints in underlying action, alleging widespread contamination of water systems and water shed with chemicals, alleged environmental pollution, as required for pollution exclusion to apply to them; and
 
[6] pollution exclusion served its notice function for that type of alleged harm, and therefore it was not ambiguous.
 
Motion granted in part and denied in part.
 
Procedural Posture(s): Motion for Summary Judgment.
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	Summary Judgment[image: Display Key Number Topics]What Constitutes "Material" Fact

	
	On a motion for summary judgment, “material facts” are those that may affect the outcome of the case. Fed. R. Civ. P. 56(a).
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	Summary Judgment[image: Display Key Number Topics]What constitutes "genuine" issue or dispute

	
	On a motion for summary judgment, a dispute about a material fact is “genuine” if there is sufficient evidence for a reasonable jury to return a verdict for the nonmoving party. Fed. R. Civ. P. 56(a).
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	Insurance[image: Display Key Number Topics]Application of rules of contract construction
Insurance[image: Display Key Number Topics]Questions of law or fact

	
	Under California law, interpretation of insurance policy is question of law and follows general rules of contract interpretation.
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	Insurance[image: Display Key Number Topics]In general;  standard

	
	Under California law, potential of indemnity triggers insurer's duty to defend.
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	Insurance[image: Display Key Number Topics]Pleadings

	
	Under California law, a court considering whether an insurer has a duty to defend its insured compares the allegations of the complaint with the terms of the policy.
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	Insurance[image: Display Key Number Topics]Particular Portions or Provisions of Policies

	
	Under California law, insurance coverage is construed broadly in favor of insured.
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	Insurance[image: Display Key Number Topics]Exclusions, exceptions or limitations

	
	Under California law, exclusions to insurance coverage are interpreted narrowly against insurer.
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	Insurance[image: Display Key Number Topics]Several Grounds or Causes of Action

	
	Insured manufacturer did not meet its burden to establish that all 182 identified cases in entire multidistrict litigation (MDL) potentially were within basic scope of coverage under commercial general liability (CGL) insurance policies, and therefore insurers did not have duty to defend insured under California law across all direct-exposure claims based on one claim that was covered; duty to defend applied only if insured could be liable for damages due to alleged injuries, MDL court previously ruled that insured could not be liable for claims based on sales predating when it began operations, insured did not establish that all direct-exposure claims involved alleged injuries stemming from sales made after that date, and consolidation was for efficiency only and could not affect legal rights.
More cases on this issue
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	Insurance[image: Display Key Number Topics]Burden of proof

	
	Under California law, insured has burden to establish that claim is within basic scope of insurance coverage and insurer has burden to establish that exclusions apply.



	[bookmark: co_anchor_F102083311327_1][bookmark: co_anchor_headNote_[10]_1][10]
	Federal Civil Procedure[image: Display Key Number Topics]Consolidation of actions

	
	Consolidation is for efficiency only and should not affect legal rights.
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	Insurance[image: Display Key Number Topics]Pollution

	
	Pollution exclusion in commercial general liability (CGL) insurance policies, which was strictly construed to injuries resulting from “discharge, dispersal, seepage, migration, release or escape of pollutants,” did not apply under California law to underlying actions brought by current or retired firefighters against insured manufacturer and seller of chemical products alleging that they were directly exposed to per-and poly-fluoroalkyl substances (PFAS) through their ordinary use of insured's products, not via general environmental pollution, i.e., contaminated water supply, on basis that policies did not conspicuously, plainly, and clearly apprise insured that policies did not cover users harmed by chemicals in product; although PFAS was chemical, and chemicals were specifically enumerated as type of pollutant, not all harms caused by PFAS were type of pollution, and policy provided protection where insured was legally obligated to pay damages based on claims of bodily injury or property damage, which connoted general protection for alleged bodily injury caused by insured.
More cases on this issue
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	Insurance[image: Display Key Number Topics]Exclusions, exceptions or limitations

	
	Under California law, insurance coverage exclusions are strictly construed against insurer and liberally interpreted in favor of insured.
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	Insurance[image: Display Key Number Topics]Exclusions and limitations in general

	
	Under California law, insurance coverage exclusions are enforceable only if language is clear and unmistakable.
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	Insurance[image: Display Key Number Topics]Burden of proof

	
	Under California law, insurer has burden to establish that insurance exclusion applies.
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	Insurance[image: Display Key Number Topics]Pollution

	
	Under California law, “pollution,” within the meaning of a pollution exclusion in a commercial general liability (CGL) insurance policy, is not just a class of substances, i.e., smoke, vapor, soot, fumes, acids, alkalis, chemicals, and waste, but also a mechanism of harm.



	[bookmark: co_anchor_F162083311327_1][bookmark: co_anchor_headNote_[16]_1][16]
	Insurance[image: Display Key Number Topics]Accident, occurrence or event

	
	Underlying action under California law, alleging that insured manufacturer and seller of chemical products breached duty of care in design, manufacturing, and distribution of its products and that it should have realized risks posed by its conduct, sufficiently alleged bodily injury or property damage caused by occurrence, which was defined as “an accident, including continuous or repeated exposure to substantially the same generally harmful condition,” as required to give rise to duty to defend under commercial general liability (CGL) insurance policies, although underlying action also alleged intentional conduct.
More cases on this issue
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	Insurance[image: Display Key Number Topics]In general;  standard

	
	Under California law, insurer's duty to defend is broader than its duty to indemnify; even potential of indemnity triggers duty to defend.
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	Insurance[image: Display Key Number Topics]Several Grounds or Causes of Action

	
	Under California law, the duty to defend applies to all claims brought in a single action, even if indemnification is possible only on some claims.
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	Summary Judgment[image: Display Key Number Topics]Continuance

	
	Insurers’ current subjective understanding of commercial general liability (CGL) insurance policies was not relevant to contract interpretation under California law, and their investigation of allegations in underlying complaints was not relevant to whether pollution exclusion conspicuously, plainly, and clearly apprised insured manufacturer that complaints of discharges, releases, spills, and/or disposals of hazardous materials (PFAS) into city's property, watershed, and water system, and alleging indirect exposure to PFAS via contaminated drinking water, and consequently insured was not entitled to additional discovery on that basis before court ruled on insurers' motion for summary judgment that they were not required to defend underlying cases for either lack of occurrence or pollution exclusion. Fed. R. Civ. P. 56(d).
More cases on this issue
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	Summary Judgment[image: Display Key Number Topics]Continuance

	
	Additional discovery generally should be freely granted, but the non-movant must identify specific facts that are essential to its opposition. Fed. R. Civ. P. 56(d).
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	Insurance[image: Display Key Number Topics]Pollution

	
	Complaints in underlying action against manufacturer insured under commercial general liability (CGL) insurance policy, alleging widespread contamination of water systems and water shed with chemicals, alleged environmental pollution, as required for pollution exclusion to apply to them under California law; although harm ultimately was traceable to firefighter's use of manufacturer's per-and poly-fluoroalkyl substances (PFAS) products, contact with harmful materials via general environmental exposure generally was understood as pollution, prevalence and harmful effects of PFAS, known as forever chemicals, had been topic of investigation for years, and their introduction into drinking water and environment was known as pollution.
More cases on this issue
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	Insurance[image: Display Key Number Topics]Pollution

	
	Pollution exclusion, stating that commercial general liability (CGL) insurance policy did not apply to injuries that “would not have occurred in whole or part but for the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of pollutants at any time,” where pollutants meant “any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals, and waste,” served its notice function for that type of alleged harm, and therefore it was not ambiguous under California law.
More cases on this issue
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ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S PARTIAL MOTION FOR SUMMARY JUDGMENT; GRANTING IN PART AND DENYING IN PART DEFENDANT'S CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT
Re: ECF Nos. 97, 115
LAUREL BEELER, United States Magistrate Judge
INTRODUCTION
[bookmark: co_pp_sp_999_1_1]*1 This case is about whether Zurich American Insurance Company, XL Insurance America, and Commerce and Industry Company (together, the carriers) must defend National Foam against claims arising from per- and polyfluoroalkyl substances (PFAS) in its Aqueous Film-Forming Foam products. Thousands of plaintiffs have sued National Foam, with most cases consolidated into a multidistrict litigation in the District of South Carolina. Some plaintiffs allege indirect exposure to PFAS — such as from contaminated drinking water — while others, like firefighters, allege direct exposure to PFAS from using National Foam's fire-extinguishing products.
 
[bookmark: co_fnRef_B00012083311327_ID0EGKBG_1]National Foam moves for summary judgment that the carriers are obligated to defend all direct-exposure claims, including at least 182 identified cases. The carriers oppose and seek summary judgment in their favor on three exemplar cases: Allen, Newburgh, and Bates.1 National Foam's motion is denied in part because it has not met its burden to establish that all 182 cases fall within the policy. It is, however, entitled to summary judgement on one of the 182 cases — Allen — because there is a potential for indemnification. The carriers’ motion is granted for the two remaining cases because the pollution exception bars coverage.
 
STATEMENT
The carriers provided National Foam with Commercial General Liability insurance. The agreements span four policies, which require the carriers to defend National Foam against certain claims for bodily injury or property damage. For the obligation to apply, at least the following conditions must be met:
[bookmark: co_fnRef_B00022083311327_ID0E3MBG_1](1) The bodily injury or property damage must be caused by an occurrence, which is defined as “an accident, including continuous or repeated exposure to substantially the same general harmful conditions.” For products liability, injuries resulting from the same defect in the product shall be deemed to arise out of the same occurrence.2
[bookmark: co_fnRef_B00032083311327_ID0ELNBG_1](2) The injury must occur within the coverage period.3
[bookmark: co_fnRef_B00042083311327_ID0E1NBG_1](3) National Foam must be legally obligated to pay damages if the claim is successful.4
 
[bookmark: co_fnRef_B00052083311327_ID0E6PBG_1][bookmark: co_fnRef_B00062083311327_ID0EQQBG_1]There are also exceptions, including one for pollution. The policies do not apply where the alleged injuries “would not have occurred in whole or part but for the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of ‘pollutants’ at any time.”5 Pollutants means “any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals, and waste.”6
 
LEGAL STANDARD
1. Summary Judgment
[bookmark: co_pp_sp_999_2_1]*2 [1] [2]The court must grant summary judgment where there is no genuine dispute as to any material fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247–48, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). Material facts are those that may affect the outcome of the case. Id. at 248, 106 S.Ct. 2505. A dispute about a material fact is genuine if there is sufficient evidence for a reasonable jury to return a verdict for the nonmoving party. Id. at 248–49, 106 S.Ct. 2505.
 
The party moving for summary judgment has the initial burden of informing the court of the basis for the motion and identifying portions of the pleadings, depositions, answers to interrogatories, admissions, or affidavits that demonstrate the absence of a triable issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). To meet its burden, “the moving party must either produce evidence negating an essential element of the nonmoving party's claim or defense or show that the nonmoving party does not have enough evidence of an essential element to carry its ultimate burden of persuasion at trial.” Nissan Fire & Marine Ins. Co. v. Fritz Cos., 210 F.3d 1099, 1102 (9th Cir. 2000); see Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (“When the nonmoving party has the burden of proof at trial, the moving party need only point out ‘that there is an absence of evidence to support the nonmoving party's case.’ ” (quoting Celotex, 477 U.S. at 325, 106 S.Ct. 2548)). “Where the moving party will have the burden of proof on an issue at trial, the movant must affirmatively demonstrate that no reasonable trier of fact could find other than for the moving party.” Soremekun v. Thrifty Payless, Inc., 509 F.3d 978, 984 (9th Cir. 2007).
 
If the moving party meets its initial burden, then the burden shifts to the nonmoving party to produce evidence supporting its claims or defenses. Nissan, 210 F.3d at 1103. “Once the moving party carries its initial burden, the adverse party may not rest upon the mere allegations or denials of the adverse party's pleading, but must provide affidavits or other sources of evidence that set forth specific facts showing that there is a genuine issue for trial.” Devereaux, 263 F.3d at 1076 (cleaned up). If the nonmoving party does not produce evidence to show a genuine issue of material fact, the moving party is entitled to summary judgment. Celotex, 477 U.S. at 322–23, 106 S.Ct. 2548.
 
In ruling on a motion for summary judgment, the court does not make credibility determinations or weigh conflicting evidence. Instead, it views the evidence in the light most favorable to the nonmoving party and draws all factual inferences in the nonmoving party's favor. E.g., Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587–88, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); Ting v. United States, 927 F.2d 1504, 1509 (9th Cir. 1991).
 
In ruling on a summary-judgment motion, the court “need consider only the cited materials.” Fed. R. Civ. P. 56(c)(3). “It is simply not the Court's responsibility to comb through the briefs and thousands of pages of exhibits to piece together the parties’ factual contentions, particularly on a motion for summary judgment.” Int'l Metaphysical Ministry, Inc. v. Wisdom of the Heart Church, No. 21-cv-08066-KAW, 2022 WL 17968079, *1 n.2 (N.D. Cal. Sept. 9, 2022).
 
2. Interpretation of Insurance Agreements
[bookmark: co_fnRef_B00072083311327_ID0EV4BG_1][3]Under California law, “[i]nterpretation of an insurance policy is a question of law and follows the general rules of contract interpretation.”7 MacKinnon v. Truck Ins. Exchange, 31 Cal. 4th 635, 647, 3 Cal.Rptr.3d 228, 73 P.3d 1205 (2003).
 
[bookmark: co_pp_sp_999_3_1]*3 [4]An insurer's duty to defend is broader than its duty to indemnify. Montrose Chem. Corp. v. Superior Ct., 6 Cal. 4th 287, 295, 24 Cal.Rptr.2d 467, 861 P.2d 1153 (1993). Even the potential of indemnity triggers the duty to defend. Scottsdale Ins. Co. v. MV Transp., 36 Cal. 4th 643, 654–55, 31 Cal.Rptr.3d 147, 115 P.3d 460 (2005).
 
[5] [6] [7]The inquiry begins by “comparing the allegations of the complaint with the terms of the policy.” Hartford Cas. Ins. Co. v. Swift Distrib., Inc., 59 Cal. 4th 277, 287, 172 Cal.Rptr.3d 653, 326 P.3d 253 (2014). Coverage is construed broadly in favor of the insured. MacKinnon, 31 Cal. 4th 635, 647–48, 3 Cal.Rptr.3d 228, 73 P.3d 1205. Exceptions are interpreted narrowly against the insurer. Id. The insured has the burden to establish that the claim is within the basic scope of coverage and the insurer has the burden to establish that exceptions apply. Id.
 
ANALYSIS
The motions present three issues: (1) whether National Foam is entitled to summary judgment on all direct-exposure cases; (2) whether either party is entitled to summary judgment on the Allen case; and (3) whether the carriers are entitled to summary judgment on the Newburgh and Bates cases.
 
National Foam has not met its burden for summary judgment on all direct-exposure claims. National Foam prevails on the Allen case because the pollution exception does not apply and the Allen plaintiffs allege an accident. The carriers prevail on the Newburgh and Bates cases because the pollution exception bars coverage.
 
1. National Foam Has Not Satisfied Rule 56 for All Direct-Exposure Claims
[8]The first issue is whether National Foam is entitled to summary judgment that the carriers must defend all direct-exposure claims, including at least 182 identified cases. The answer is no. It has not met its burden to establish that all such cases are potentially within the basic scope of coverage.
 
[9]Even the potential of indemnity triggers the duty to defend. Scottsdale Ins., 36 Cal. 4th at 654–55, 31 Cal.Rptr.3d 147, 115 P.3d 460. The inquiry begins by “comparing the allegations of the complaint with the terms of the policy.” Hartford Cas. Ins., 59 Cal. 4th at 287, 172 Cal.Rptr.3d 653, 326 P.3d 253. Coverage is construed broadly in favor of the insured. MacKinnon, 31 Cal. 4th 635, 647–48, 3 Cal.Rptr.3d 228, 73 P.3d 1205. Exceptions are interpreted narrowly against the insurer. Id. The insured has the burden to establish that the claim is within the basic scope of coverage and the insurer has the burden to establish that exceptions apply. Id.
 
[bookmark: co_fnRef_B00082083311327_ID0EPIAI_1][bookmark: co_fnRef_B00092083311327_ID0E3IAI_1]On this record, National Foam has not met its burden for summary judgment across all direct-exposure cases. As one example, the duty to defend applies only if National Foam could be liable for damages due to the alleged injuries. The MDL court previously ruled that National Foam cannot be liable for claims based on sales predating June 28, 2013, when it began operations.8 National Foam has not established that all direct-exposure claims involve alleged injuries stemming from sales made after June 28, 2013. To the contrary, the carriers identify cases that appear to allege exposure during earlier periods.9 The court will not parse the 182 provided complaints to ensure that this and other threshold requirements are met. Int'l Metaphysical Ministry, Inc., No. 21-cv-08066-KAW, 2022 WL 17968079, *1 n.2 (declining to review thousands of pages of exhibits to piece together the parties’ factual contentions).
 
[bookmark: co_pp_sp_999_4_1]*4 [10]In response, National Foam argues that any such cases are immaterial because, according to National Foam, the carriers are obligated to defend all direct-exposure claims in the MDL if a single direct-exposure claim gives rise to the duty to defend. This proposition conflicts with the fundamental principle that consolidation is for efficiency only and should not affect legal rights. Fed. Ins. Co. v. 3M Co., 642 F. Supp. 3d 882, 898 (D. Minn. 2022) (duty to defend one action is not imputed to all consolidated actions in an MDL); Pa. Mfrs’ Ass'n Ins. Co. v. N.C. Mut. Wholesale Drug Co., No. 19-1045, 2020 WL 9815386, at *7 (M.D.N.C. Sept. 30, 2020) (“In an MDL, where individual cases are consolidated for pretrial purpose but remain fundamentally separate actions, 28 U.S.C. § 1407, it appears that each case would need to be analyzed separately to determine the duty to defend.”).
 
[bookmark: co_fnRef_B00102083311327_ID0EROAI_1]National Foam's authorities to the contrary are distinguishable. For example, it cites Buss v. Superior Court for the proposition that an insurer “cannot parse the claims, dividing those that are at least potentially covered from those that are not.” 16 Cal. 4th 35, 49, 65 Cal.Rptr.2d 366, 939 P.2d 766 (1997). But Buss was not a MDL, and the inseparable claims were multiple causes of action brought by one plaintiff against one insured. Id. For the practical and substantive reasons above, the reasoning requiring defense of an entire action based one covered claim cannot extend to defending an entire MDL based on one action.10
 
Thus, summary judgment is not warranted across all direct-exposure claims or the 182 identified cases.
 
2. The Allen Case
[bookmark: co_fnRef_B00112083311327_ID0EJRAI_1][11]The issue is whether either party is entitled to summary judgment on the Allen case. In Allen, nineteen current or retired firefighters allege injuries resulting from exposure to National Foam's products during their employment.11
 
National Foam moves for summary judgment because the Allen plaintiffs allege direct exposure and therefore the pollution exception does not apply. The carriers move for summary judgment on the theory that the alleged intentional misconduct is not an “accident” as required by the policy.
 
There is a duty to defend based on possible indemnity. The pollution exception does not apply because of the plaintiffs’ theory of harm (i.e., direct exposure to the products) and there is potential indemnity because the plaintiffs allege an accident.
 
2.1 The Pollution Exception Does Not Apply
The first issue is whether indemnity is precluded by the pollution exception, eliminating the duty to defend. The pollution exception does not apply because the Allen plaintiffs allege direct exposure to National Foam's products during their ordinary use, which is not pollution.
 
[12] [13] [14]Coverage exclusions are “strictly construed against the insurer and liberally interpreted in favor of the insured.” Meraz v. Farmers Ins. Exch., 92 Cal. App. 4th 321, 324, 111 Cal.Rptr.2d 804 (2001). Exclusions are enforceable only if the language is “clear and unmistakable.” State Farm Mut. Auto. Ins. Co. v. Jacober, 10 Cal. 3d 193, 201–202, 110 Cal.Rptr. 1, 514 P.2d 953 (1973). The insurer has the burden to establish that the exclusion applies. MacKinnon, 31 Cal. 4th at 648, 3 Cal.Rptr.3d 228, 73 P.3d 1205.
 
The general language of the policy favors coverage. It provides protection where National Foam is legally obligated to pay damages based on claims of bodily injury or property damage. This language “connotes general protection for alleged bodily injury caused by the insured.” Gray v. Zurich Ins. Co., 65 Cal. 2d 263, 271, 54 Cal.Rptr. 104, 419 P.2d 168 (1966). “Coverage will therefore be found unless the pollution exclusion conspicuously, plainly and clearly apprises the insured that certain acts of ordinary negligence,” namely, directly exposing users of its products to PFAS, “will not be covered.” MacKinnon, 31 Cal. 4th at 649, 3 Cal.Rptr.3d 228, 73 P.3d 1205.
 
[bookmark: co_pp_sp_999_5_1]*5 Here, the pollution exclusion does not conspicuously, plainly, and clearly apprise National Foam that the policy does not cover users harmed by chemicals in the product. The carriers argue that the source of the alleged harm — PFAS — are a chemical, and chemicals are specifically enumerated as a type of pollutant. But it does not follow that all harms caused by PFAS are therefore a type of pollution.
 
[15]Instead, courts recognize that “pollution” is not just a class of substances (i.e., “smoke, vapor, soot, fumes, acids, alkalis, chemicals, and waste”), but also a mechanism of harm. For example, in MacKinnon, the insured allegedly caused the death of a tenant by using pesticide to kill yellow jackets in an apartment building. 31 Cal. 4th at 640, 3 Cal.Rptr.3d 228, 73 P.3d 1205. The California Supreme Court held that the insured's contractor general-liability policy applied notwithstanding a pollution exception — even though the harm was chemical in nature — because the mechanism of harm was not pollution. Id. As the Court noted, in the insurer's view, claims arising from a “child's accidental ingestion of a pesticide or other toxic substance negligently left in an empty soft drink bottle would be barred” even though “few if any would think of these injuries as arising from ‘pollution’ in any recognizable sense of that term.” Id. at 650, 3 Cal.Rptr.3d 228, 73 P.3d 1205.
 
Here, too, the harms did not arise from “pollution” in any recognizable sense. The Allen plaintiffs allege that they were exposed to PFAS through their ordinary use of National Foam's products, not via general environmental pollution (i.e., a contaminated water supply). Thus, the pollution provision, which is strictly construed to injuries resulting from “discharge, dispersal, seepage, migration, release or escape of ‘pollutants’ ” does not clearly remove coverage for the alleged injuries. Colony Ins. Co. v. Buckeye Fire Equip. Co., 2020 WL 6152381 (W.D.N.C. Oct. 20, 2020) (pollution exclusion did not apply where firefighters alleged direct exposure to PFAS from use of fire-suppressant foam).
 
This is particularly true based on the nature of the policy. Unlike MacKinnon, where the insured merely used a chemical product, here, the insured is the manufacturer and seller of chemical products. National Foam purchased insurance policies to cover claims arising from those chemical products. Now, the carriers effectively argue that all injuries caused by chemicals fall under the exception, raising the question of what, if anything, would be covered by the policy in the carriers’ view. Regardless, in view of National Foam's expectations, the carriers have not met their burden of showing that the exception clearly provided notice that the alleged conduct would not be covered.
 
Thus, the pollution exception does not apply.
 
2.2 The Allen Plaintiffs Allege an Occurrence
[16]The second issue is whether the duty to defend is precluded by the lack of an occurrence. The duty to defend applies because the Allen plaintiffs allege both intentional and unintentional conduct, and therefore there is a potential for indemnity.
 
[17]An insurer's duty to defend is broader than its duty to indemnify. Montrose, 6 Cal. 4th 287 at 295, 24 Cal.Rptr.2d 467, 861 P.2d 1153. Even the potential of indemnity triggers the duty to defend. Scottsdale Ins. Co., 36 Cal. 4th at 654–55, 31 Cal.Rptr.3d 147, 115 P.3d 460.
 
[bookmark: co_fnRef_B00122083311327_ID0EW6AI_1]Here, the policies apply only to bodily injury or property damage caused by an occurrence. They define an occurrence as “an accident, including continuous or repeated exposure to substantially the same generally harmful condition.”12 The carriers contend that the policy does not apply because the Allen plaintiffs allege intentional conduct; namely, that National Foam knew its products were dangerous but sold them anyways.
 
[bookmark: co_pp_sp_999_6_1]*6 In response, National Foam argues that the policies do not have an accident requirement because, alternatively, they cover injuries from continuous or repeated exposure to harmful conditions. Not so. Under National Foam's interpretation, the insurer would be liable for any known risk or intentional tort involving repeated exposure to harmful conditions. This belies the plain language of the contract — which specifies that accidents include repeated exposure — and the general principle that insurance protects against risk. Waller v. Truck Ins. Exch., Inc., 11 Cal. 4th 1, 17, 44 Cal.Rptr.2d 370, 900 P.2d 619 (1995) (“insurance generally protects against risks of loss rather than certainties of loss”).
 
[bookmark: co_fnRef_B00132083311327_ID0EKCBI_1][bookmark: co_fnRef_B00142083311327_ID0EXCBI_1][bookmark: co_fnRef_B00152083311327_ID0EBDBI_1][18]That said, the carriers’ argument fails because the Allen plaintiffs also allege an accident. The plaintiffs explicitly bring a claim for negligence.13 More importantly, the plaintiffs plead facts that indicate that an accident may have occurred. For example, they allege National Foam breached a duty of care in the design, manufacturing, and distribution of its products and that National Foam should have realized the risks posed by its conduct.14 When the case is resolved, perhaps it will be clear that there was no accident giving rise to coverage but, until then, the duty to defend applies.15 Montrose, 6 Cal. 4th at 295, 24 Cal.Rptr.2d 467, 861 P.2d 1153 (duty to defend applies “until it has been shown that there is no potential for coverage”).
 
Thus, the carriers’ duty to defend is not foreclosed by lack of an alleged accident.
 
* * *
 
[bookmark: co_fnRef_B00162083311327_ID0EBHBI_1]National Foam does not raise additional arguments on the Allen case, specifically. That said, the complaint plausibly alleges continuing and progressive injuries during the coverage periods arising from post-2013 sales, so the claim falls within the basic scope of coverage.16 Thus, National Foam's motion for summary judgment is granted and the carriers have a duty to defend the Allen case.
 
3. The Newburgh and Bates Cases
[19]The issue is whether the carriers are entitled to summary judgment that they are not required to defend the Newburgh or Bates cases for either lack of an occurrence or the pollution exception.
 
[bookmark: co_fnRef_B00172083311327_ID0E4IBI_1][bookmark: co_fnRef_B00182083311327_ID0EHJBI_1]In the Newburgh suit, the city of Newburgh is the sole plaintiff. It complains of discharges, releases, spills, and/or disposals of hazardous materials (namely, PFAS) into the city's property, watershed, and water system.17 In the Bates suit, the plaintiffs are individuals who allege indirect exposure to PFAS via contaminated drinking water.18
 
The motion is granted because the pollution exception applies.
 
3.1 Additional Discovery is Not Essential
A threshold issue is whether the motion is premature without additional discovery. The pollution issue is ripe because the evidence identified by the plaintiff is not essential to its opposition.
 
[20]Courts may defer motions for summary judgment if “a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition.” Fed. R. Civ. P. 56(d). Additional discovery should generally be freely granted, but the non-movant must identify specific facts that are essential to its opposition. Stevens v. Corelogic, Inc., 899 F.3d 666, 678 (9th Cir. 2018).
 
[bookmark: co_pp_sp_999_7_1][bookmark: co_fnRef_B00192083311327_ID0EHNBI_1]*7 National Foam wants more discovery, including the carriers’ claim files. It contends that additional discovery may reveal (1) the details of the carriers’ investigation of these claims, which has been ongoing for years; (2) whether the carriers obtained additional evidence of a potential for accidental conduct, as opposed to intentional conduct; (3) whether the carriers obtained evidence demonstrating that the National Foam products were not “pollutants;” (4) the carriers’ explanation for denying a defense; (5) whether the carriers had internal roundtable discussions regarding the existence of a potential for coverage; (6) whether the carriers admitted they had a duty to defend, but proceeded to deny coverage anyway; and (7) whether they established claim reserves indicating that there is a potential for coverage requiring a defense.19
 
National Foam has not shown that any of these issues are essential to the applicability of the pollution exception. While it characterizes the above as “extrinsic evidence,” the topics post-date the formation of the contracts and National Foam does not explain why the carriers’ current, subjective understanding of the policies are relevant to contract interpretation. Similarly, it does not explain why the carriers’ investigation of the allegations in the complaints are relevant to the applicability of the exception.
 
Rather, the relevant inquiry is whether the pollution exception conspicuously, plainly, and clearly apprised National Foam that these alleged injuries would not be covered. That issue is ripe without further discovery.
 
3.2 The Pollution Exclusion Applies
[21]The issue is whether the pollution exception applies to the Newburgh and Bates cases. It does. Unlike the direct-exposure cases, here, the complaints allege exposure via environmental pollution.
 
Coverage exclusions are “strictly construed against the insurer and liberally interpreted in favor of the insured.” Meraz, 92 Cal. App. 4th at 324, 111 Cal.Rptr.2d 804. Exclusions are only enforceable if the language is “clear and unmistakable.” State Farm, 10 Cal. 3d at 201–202, 110 Cal.Rptr. 1, 514 P.2d 953. The insurer has the burden to establish that the exclusion applies. MacKinnon, 31 Cal. 4th at 648, 3 Cal.Rptr.3d 228, 73 P.3d 1205.
 
Here, the carriers have met their burden. Unlike the Allen case, the Newburgh and Bates plaintiffs allege indirect exposure to PFAS via contaminated water. This type of harm — contact with harmful materials via general environmental exposure — is generally understood as pollution, so the exception provides clear notice of a policy exclusion. E. Quincy Sers. Dist. v. Cont'l Ins. Co., 864 F. Supp. 976, 980 (E.D. Cal. 1994) (pollution exclusion barred coverage for a homeowner's bodily injury arising from contamination of groundwater); see also Tonoga, Inc. v. N.H. Ins. Co., 201 A.D.3d 1091, 159 N.Y.S.3d 252, 256 (2022) (similar pollution exclusion barred claims arising from PFAS in municipal water supply).
 
National Foam's counterarguments are unpersuasive.
 
[bookmark: co_fnRef_B00202083311327_ID0ERTBI_1][bookmark: co_fnRef_B00212083311327_ID0EKUBI_1]First, it contends without support that PFAS are not commonly thought of as pollutants. To the contrary, the introduction of so-called forever chemicals into drinking water and the environment is known as pollution.20 E.g. Amer. Cas. Co. of Reading, PA v. Miller, 159 Cal. App. 4th 501, 515, 71 Cal.Rptr.3d 571 (2008) (foreign chemicals introduced into water system are pollutants). Concerning PFAS specifically, their prevalence and harmful effects, if any, has been a topic of investigation for years, so National Foam's argument is unpersuasive.21
 
[bookmark: co_fnRef_B00222083311327_ID0E4VBI_1][bookmark: co_fnRef_B00232083311327_ID0EWWBI_1]Second, National Foam cites MacKinnon for the proposition that all harms arising from regular use of a product are not pollution.22 The holding was not so broad. As detailed above, some harms caused by chemicals are pollution while others are not; it depends on the mechanism of harm. Unlike in MacKinnon, the Newburgh and Bates plaintiffs allege indirect exposure via broadly dispersed, environmental pollution.23 That harm, while ultimately traceable to firefighter's use of National Foam's products, is still fairly characterized as pollution.
 
[bookmark: co_pp_sp_999_8_1][bookmark: co_fnRef_B00242083311327_ID0E1YBI_1]*8 Third, MacKinnon does not foreclose “dispersal” of a pollutant in these cases.24 The MacKinnon court held that dispersal of pesticide around an apartment building was not “dispersal” as commonly understood in the context of a pollution exception. 31 Cal. 4th at 651, 3 Cal.Rptr.3d 228, 73 P.3d 1205. Here, the allegations are fundamentally different. The plaintiffs allege widespread contamination of water systems and the water shed with chemicals, which is fairly understood as dispersal of a pollutant.
 
[bookmark: co_fnRef_B00252083311327_ID0EM2BI_1][bookmark: co_fnRef_B00262083311327_ID0E42BI_1][22]Fourth, contrary to National Foam's bare assertion, the pollution exception is not ambiguous. It states that the policy does not apply to injuries that “would not have occurred in whole or part but for the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of ‘pollutants’ at any time.”25 Pollutants means “any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals, and waste.”26 The language is sufficiently clear to serve its notice function for this type of alleged harm.
 
[bookmark: co_fnRef_B00272083311327_ID0EL4BI_1]Fifth, National Foam asserts that no California court has considered these exact facts, and therefore a duty to defend must exist because any doubts as to whether the facts establish a duty to defend must be resolved for the insured.27 A presumption for the insured is just that: a presumption. Here, there are no doubts as to whether the facts establish a duty to defend for the reasons set forth above.
 
Therefore, the carriers do not have a duty to defend the Newburgh or Bates cases.
 
CONCLUSION
In sum, National Foam has not carried its burden for summary judgment on all direct-exposure cases. That said, National Foam is entitled to summary judgment on the Allen case, which the carriers have a duty to defend. Conversely, there is no duty to defend the Newburgh and Bates cases due to the pollution exception.
 
Concerning the remaining cases, these rulings should narrow the issues. Within fourteen days of this order, the parties will meet and confer and then submit a proposal for additional dispositive motions, if any. The submission will address (1) whether an index is appropriate to identify the nature of each case and what arguments, if any, apply and are unresolved and (2) how the parties will efficiently select cases for adjudication moving forward.
 
IT IS SO ORDERED.
 
All Citations
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